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Appeal fromthe United States District Court
for the Northern District of Texas, Dall as

Before SM TH, GARZA, and PRADO, Circuit Judges.
PER CURI AM *

Appel I ant WAnda Rober son sued Appel |l ee Gane Stop, |nc.
(“Gane Stop”), alleging race discrimnation under Title VII of
the Cvil R ghts Act of 1964, 42 U S.C. 8§ 2000e (2005) (“Title
VII”) and 42 U S.C. § 1981 (2005) and violation of the Famly and

Medi cal Leave Act of 1993, 29 U S.C. § 2601-2619 (2005) (“FM.A").?

" Pursuant to 5TH QG RoUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.

! Roberson al so alleged violations of section 451.001 of the
Texas Labor Code, Tex. LAB. CooE ANN. § 451. 001 (2005), but those
vi ol ations are not before us on appeal.



The district court granted Gane Stop’s notion for summary
j udgnent, and Roberson appeals. W now affirm

| . Backgr ound

Gane Stop is a purveyor of video ganes and ot her
entertai nnent software headquartered in G apevine, Texas.

Rober son, a bl ack woman, began working at Gane Stop in August of
1999 as a clerk in the Return-to-Vendor (“RTV’) departnent at the
conpany’s Distribution Center. She received a pay rai se one year
later. |In January 2001, Gane Stop pronoted Roberson to the
position of RTV Lead, a pronotion that brought with it a raise.

I n August 2002, Roberson received yet another pay raise. At
various points, she requested training on the WWS conput er

system she received only limted training. |n Novenber 2002,

St ephani e McKee, a white woman enpl oyed in the RTV departnent,
was pronoted to co-Lead.

On Novenber 11, 2002, after MKee was pronoted, Roberson
took FMLA | eave to care for her injured son. Wile Roberson was
absent, MKee perforned Lead duties on her own. Roberson
returned to work on Decenber 9, 2002. She continued to perform
her job as she had left it, and continued to work under the sane
manager, Cynthia Torres. Roberson heard runors from co-workers
that she was no |l onger a Lead, but no official action was taken.
John Simons, director of the Distribution Center, was aware of
these runors. There is no indication that Roberson’s salary or

benefits changed.



Four days later, Gane Stop nmanagers presented Roberson with
a letter indicating their intention to elimnate one of the two
Lead positions. The conpany had decided to nove the defective
check function, with which Roberson had been invol ved, out of the
RTV departnment. The letter listed a variety of reasons why MKee
woul d remain as RTV Lead, one of which was greater famliarity
wth the WV conputer system The letter |isted several options
for Roberson: two Lead positions in other departnents and a clerk
position in the RTV departnent.

In the ensuing days, Gane Stop managers net and determ ned
t hat Roberson shoul d not be denoted. They infornmed Roberson on
Decenber 19, 2002 that the Lead elimnation plan would not be
i npl enrented and that she had the option to remain a Lead in the
RTV departnment. Roberson was given until Decenber 23, 2002 to
decide, and elected to remain an RTV Lead.

On January 8, 2003, Lori WIf, now nmanager of the RTV
departnent, net with Roberson and McKee to informthe two that
the position of Lead in the RTV departnent would be elimnated
due to internal restructuring. Gane Stop reduced the salaries of
bot h Roberson and McKee. Roberson’s salary remained higher than
McKee’s. The next day, MKee was given a raise to conpensate her
for specific conputer duties. Both worked in the position of
clerk. The position of Lead remained elimnated until m d-2004,
when Sharrel, a black woman, was hired to be the Lead.

In April 2003, Roberson injured her foot. She took |eave
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agai n, and exhausted her FMLA-protected | eave. On June 18, 2003,
Gane Stop term nated Roberson for m ssing work

1. Procedural History

Roberson filed suit against Gane Stop in federal court in
the Northern District of Texas on Novenber 20, 2003. On January
2005, the district court issued an order granting summary
judgnent in favor of Gane Stop. On February 8, 2005, the
district court granted Roberson’s notion to reconsider with
respect to the discrimnation clains. Upon reconsideration, the
court again granted Gane Stop’s notion for summary judgnent.
Roberson filed her notice of intent to appeal the judgnent on
February 18, 2005.

[11. Standard of Revi ew

We review a district court’s grant of summary judgnent de
novo. Pegramv. Honeywell, Inc., 361 F.3d 272, 278 (5th Cr
2004). Sunmmary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Feb. R CQv. P.
56(C); see also Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986). An issue as to a material fact is “genuine” if the
evidence would permt a reasonable jury to return a verdict for

t he non-noving party. Roberson v. Alltel Information Servs., 373



F.3d 647, 651 (5th Gr. 2004)(citing Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 248 (1986)). The evidence nust be construed
ina light nost favorable to the non-noving party and doubts
resolved in their favor. Id.

| V. Discussion

A Title VII and 8 1981 Discrinmnation d ains

We evaluate the discrimnation clains together. Title VII
makes it unlawful for a covered enployer to “discrimnate against
any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
individual's race.” 42 U S.C. § 2000e-2(a)(1).2? 8§ 1981 grants
all persons within the jurisdiction of the United States equal
rights to “make and enforce contracts,” including “the making,
performance, nodification, and term nation of contracts, and the
enjoynent of all benefits, privileges, terns, and conditions of
the contractual relationship.” 42 U S. C. 8§ 1981(a)-(b). Because
the sanme fact pattern underlies both of Roberson’s discrimnation
clains, the two are analyzed jointly according to the sane
standard of proof. Roberson, 373 F.3d at 651.

McDonnel | Douglas Corp. v. Geen, 411 U. S. 792 (1973) and

its progeny establish a burden-shifting analysis to be applied to

2 The parties do not dispute the fact that Game Stop is a
covered enployer as defined in § 2000e(Db).
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discrimnation clains.® To make out a prima facie case of
discrimnation under Title VII, a plaintiff nust establish that
she (1) is a nenber of a protected class, (2) is qualified for
the position in question, (3) has suffered an adverse enpl oynent
action and (4) has been replaced by a person who is not a nenber
of a protected class. Pegram 361 F.3d at 281; see al so
McDonnel | Dougl as, 411 U. S. at 802-03. These four elenents
create a presunption of discrimnation, which the defendant may
rebut by presenting a legitimte, nondiscrimnatory reason for
its actions. Shackelford v. Deloitte & Touche, LLP, 190 F. 3d
398, 404 (5th Cr. 1999); see also Texas Dep’t of Community
Affairs v. Burdine, 450 U S 248 (1981). |If the defendant
succeeds in rebutting the presunption, the plaintiff nust
establish that the defendant’s proffered reason for its action is
pretextual. Id.

Roberson’s claimsatisfies the first two el enents of the
prima facie case. She is black, and thus a nenber of a protected
class. The record also reflects Roberson’s qualification for the
position in question. Roberson had worked in the RTV departnent
at Gane Stop since August, 1999 and was a Lead since January,
2001. During this period, she received several raises,

denonstrating sone | evel of confidence on Gane Stop’s part in

3 A separate framework for “m xed-notive” discrimnation
clains was established in Price Waterhouse v. Hopkins, 490 U S
228 (1989); Roberson does not raise such a claim
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Roberson’s qualification.

Roberson’s claimfalls short with respect to the last two
conponents of the prima facie claim First, she fails to
establish that she suffered any adverse enpl oynent action. “Qur
court has a strict interpretation of the adverse enpl oynent
el emrent” of the prima facie case for discrimnation under Title
VII. Pegram 361 F.3d at 282. An adverse enpl oynent action nust
be an “ultimate enpl oynent decision” such as hiring, firing,
pronoti ng, denoting, conpensating and granting leave. Id. “An
enpl oynent action that ‘does not affect job duties, conpensation,
or benefits’ is not an adverse enploynent action” for purposes of
Title VII. 1d.(quoting Felton v. Polles, 315 F.3d 470, 486 (5th
Cir. 2002)).

The effect of an action is evaluated according to an
obj ective standard, and the personal preferences of the enployee
for one job over another are not considered. 1d. at 283 (holding
that plaintiff’s transfer to a job “playing a supporting role” to
a prior job is not an adverse enpl oynent action); cf. id. at 284
(determning that transfer to job with [ ower incentive pay may be
an adverse enploynent action); see al so Shackelford, 190 F.3d at
407 (mai ntai ning that denial of conputer training to plaintiff
who only perforned related duties occasionally is not an adverse
enpl oynent action); Mattern v. Eastnman Kodak Co., 104 F.3d 702,

708 (5th Cir. 1997)(stating that the all eged subm ssion of unfair



and bi ased enpl oyee evaluations is not an adverse enpl oynent
action); Dollis v. Rubin, 77 F.3d 777, 779-82 (5th G

1995) (hol ding that refusal to allow an enpl oyee to attend
training sessions did not constitute an adverse enpl oynent
action). In Shackelford, we reiterated our warning in Mattern
not to expand the definition of adverse enploynent action to

i nclude “events such as disciplinary filings, supervisor’s

repri mands, and even poor performance by the enpl oyee — anything
that m ght jeopardize enploynent in the future.” 190 F.3d at

407.

Roberson clainms she was a victimof both a discrimnatory
denotion and replacenent and a discrimnatory failure to train.
The record does not support either allegation sufficiently to
survive sunmary judgnent. Roberson points to two instances she
identifies as her denotion, the period between Decenber 9 and
Decenber 19, 2002, after she returned from nedi cal |eave, and the
elimnation of the | ead position on January 8, 2003.

In the Decenber instance, Roberson returned to work from
| eave to runors anong co-workers that she had been denot ed.

Si mmons, director of the Distribution Center, was aware of these
runors. On Decenber 13, Roberson net with superiors who
presented her with a nmenorandumindicating their intention to
elimnate one position of RTV Lead and offering her two other

Lead positions or a clerk position in the RTV departnment. From



that neeting until Decenber 19, when the plan to elimnate one
RTV Lead position was cancel |l ed and Roberson was offered the
option of remaining in her position, her benefits and
conpensation remai ned constant. Gane Stop’s plans to denote
Roberson never cane to fruition. |In Pegram we held that an
actual transfer to a |l ess prestigious position w thout any drop
in benefits did not rise to the level of an adverse enpl oynent
action. Pegram 361 F.3d at 284. This case is simlar; and
Roberson’s potential denotion, which also brought no drop in any
benefits, cannot be considered adverse either.

In the January instance, the RTV Lead position was
el imnated. Roberson and McKee, her white coll eague, were both
denoted to RTV clerk, with an attendant pay cut. The pay cut for
each was equivalent. Wile this denotion could be construed as
an adverse enploynent action, it did not involve the replacenent
of Roberson with a person who was not a nenber of a protected
class. Thus, Roberson does not present a prinma facie case of
discrimnation with respect to the January instance.

Gane Stop’s alleged denial of WMS conputer training to
Rober son al so cannot be considered an adverse enpl oynent action.
She argues that the failure to train led to her alleged denotion
in Decenber. This contention |lacks nerit for two reasons.

First, it conflicts with our established precedent. In

Shackel ford and Dollis, the failure to provide training and the



refusal to allow an enployee to attend a training conference,
respectively, did not constitute an adverse enpl oynent actions.
Roberson all eges that the ad hoc WVB training was nore essenti al
than the conputer training in Shackelford. Even if this were
true, Roberson’s |ack of training bore only on her potenti al
denotion, not the ultimate elimnation of the position. In
Shackel ford, we rejected plaintiff’s argunent that the denial of
training that “tend[ed] to affect” enploynent status was enough
to constitute an adverse enpl oynent action. 190 F.3d at 407.
The connection between the WMS training and the actual adverse
enpl oynent action, the January elimnation of the RTV Lead
position, is simlarly weak in this instance.

Second, if the alleged potential denotion itself did not
rise to the level of an adverse enploynent action, a refusal to
provide training that allegedly led to the potential denotion
could not either. Qur precedent is clear that adverse enpl oynent
actions are ultinmte enpl oynent decisions, not the day-to-day
deci sions nmade in the context of the enploynent rel ationship.
Rober son does not allege that her enployer’s decision not to
provide her with training was a deci sion about benefits,
conpensation or enploynent. She nerely clains it bore on |ater
decisions that affected her. Roberson fails to establish a prim
faci e case.

B. FMLA d ai m
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Rober son conpl ains that Gane Stop failed to restore her to
her position as RTV Lead in violation of the FMLA. The FM.A
provi des that any enpl oyee who takes | eave under the Act, and
tinmely returns, nust either be restored “to the position of

enpl oynent held by the enpl oyee when the | eave commenced” or “to
an equi valent position with equival ent enpl oynent benefits, pay,
and other terns and conditions of enploynent.” 29 U S. C 8§
2614(a)(1). An equivalent position is “virtually identical to
the enpl oyee’s fornmer position in terns of pay, benefits and
wor ki ng condi tions, including privileges, perquisites and
status.” 29 C.F.R §8 825.215(a)(2001). See also Hunt v. Rapides
Heal t hcare System LLC, 277 F.3d 757, 766 (2001). The FMLA
establishes two exceptions to the reinstatenent right, one of
which is that the enployee is not entitled to “any right,
benefit, or position of enploynent other than any right, benefit
or position to which the enpl oyee woul d have been entitled had
t he enpl oyee not taken the leave.” 29 U S. C. 8§ 2614(a)(3).
Roberson’s failure to reinstate claimhas two conponents.
First, she argues that she was not restored to her position as an
RTV Lead upon her return from|eave. Second, she argues that her
remai ning a Lead upon return from| eave was conditional on her
recei pt of WS training. She clains this condition neans the
FMLA required Gane Stop to provide the training to her.

Rober son conpl ai ns that she was not reinstated to her RTV
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Lead position when she returned fromleave. Although it did not
anal yze the issue, the district court noted in passing its belief
that an issue of fact existed as to whether Roberson was
restored.* Roberson characterizes this coment as the district
court’s conclusion. W disagree both with Roberson’s
characterization of the coomment, in reality a remark far short of
a finding, and the substance of the coment itself. On summary

j udgnent, we review questions as to whether there exist genuine

i ssues of material fact de novo, albeit with deference to the
nonnovant. Jones v. Southern Marine & Aviation Underwriters,
Inc., 888 F.2d 358, 360 (5th Cr. 1989). The record as is would
not allow a reasonable trier of fact to conclude that Roberson
was not restored to her position, just as it would not allow that
trier to conclude she suffered an adverse enpl oynent action.

When Roberson returned to her job from| eave, she had the sane
pay and the sanme benefits. Gane Stop inforned Roberson of its
intent to elimnate on RTV position, but that plan never cane to
fruition. The Decenber 19 nmenorandum of fered her the option to
remain in her position. One cannot remain in a position one does
not hold in the first place. There is no material fact issue as

to whether Roberson returned to a job simlar in every tangible

4 The only language to this effect is the follow ng
dependent clause: “[a]lthough there exists a fact issue as to
whet her Plaintiff was restored to her original position . . . .
Roberson v. Gane Stop, Inc., No. Cv. 3:03-CVv-2816-H 2005 W
139112, at *4 (N.D. Tex. Jan. 30, 2005)
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respect to the one she left. Wile Roberson was denoted | ater,
t hat denotion was part of a general restructuring that elimnated

the position altogether. To the FMLA's reinstatenent right, “a
necessary exception is provided if the position has been
elimnated.” Hunt v. Rapides, 277 F.3d 766. Roberson is not
entitled to keep a job that no | onger exists.

Roberson al so argues that Gane Stop’s failure to provide her
wWth training constituted a failure to reinstate under the FM.A
She contends that her ability to remain a Lead was conditioned on
her receipt of the training. But the record denonstrates that
Gane Stop restored Roberson to her job as RTV Lead and | ater
elimnated the position altogether. MKee, who did receive the
training, lost her job as Lead. There is no indication that any
anount of training would have precluded Gane Stop’s decision to
elimnate the position. Gane Stop restored Roberson to the RTV

Lead position, and thus her FMLA claimfails.

V. Concl usi on

For the reasons above, we affirmthe judgnent of the
district court.

AFFI RVED.
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